
 

 

INTRODUCTION 
Chris Backes and Mariolina Eliantonio 

1 AIMS AND APPROACH OF THE CASEBOOK 

Administrative law, and within this branch of law, the law concerning judicial 

review of administrative action, has traditionally (and certainly until the second 

half of the twentieth century) been regarded as a product of the national history 

and tradition of a state, and hence as an area in which there was little room for 

convergence.1 

It is therefore not surprising that, apart from notable early exceptions,2 there are 

not very many comprehensive comparative works on administrative law3 (and 

                                                

1 In the context of a study on the influence of French administrative law on the development of 

German law, Scheuner wrote in 1963 that administrative law belongs to those areas of law ‘in 

which the national characteristics of the people and the State are revealed most starkly’, see U 

Scheuner, ‘Der Einfluss des französischen Verwaltungsrecht auf die deutsche 

Rechtsentwicklung’ (1963) Die Öffentliche Verwaltung 714. See, however, the view of Otto 

Meyer, who is considered the father of modern German administrative law, who, albeit on a 

very general level, stated that ‘le droit administratif ... a pour base certains principes généraux 

qui sont partout les memes’ (administrative law is based on principles which are everywhere 

the same): O Mayer, Le droit administratif allemand (Paris, Giard et Brière, 1905) 3. 

2 L von Stein, Handbuch der Verwaltungslehre und des Verwaltungsrechts mit Vergleichung 

von Frankreich, England und Deutschland (Stuttgart, Cotta, 1870); FJ Goodnow, 

Comparative Administrative Law. An Analysis of the Administrative Systems National and 

Local of the United States, England, France and Germany (New York, Knickerbocker, 1903). 

See more recently HB Jacobini, An Introduction to Comparative Administrative Law (New 

York, Oceana Publications, 1991); A Piras (ed), Administrative Law: The Problem of Justice 

 



 

 

judicial review in particular)4 and the question whether a ius commune of 

administrative law or of judicial review is developing has not been intensively 

dealt with in legal scholarship.5 

                                                                                                   

(Milan, Giuffré, 1991). Each volume concentrates on the administrative law of two or three 

legal systems. 

3  There is, however, a large amount of comparative literature on specific aspects of 

administrative law or judicial review. For example: M Ruffert (ed), The Transformation of 

Administrative Law in Europe (Munich, Sellier, 2006); C Forsyth, M Elliot, S Jhaveri, M 

Ramsden and A Scully-Hill (eds), Effective Judicial Protection (Oxford, Oxford University 

Press, 2010); S Rose-Ackerman and P Lindseth (eds), Comparative Administrative Law, 2nd 

edn (Cheltenham, Edward Elgar, 2017); JS Bell, ‘Comparative Administrative Law’ in M 

Reimann and R Zimmermann (eds), The Oxford Handbook of Comparative Law  (Oxford, 

Oxford University Press, 2006); J-B Auby and T Perroud, Droit comparé de la procédure 

administrative [Comparative Law of Administrative Procedure] (Brussels, Bruylant, 2016); S 

Ranchordás and B de Waard (eds), The Judge and the Proportionate Use of Discretion: A 

Comparative Study (Abingdon, Routledge, 2016). 

4 For an exception, see JM Auby and M Fromont, Les recours contre les actes administratifs 

dans les pays de la Communauté économique européenne (Paris, Dalloz, 1971). 

5 See, however, the extensive work of J Schwarze, European Administrative Law, revised 1st 
edn (London, Sweet & Maxwell, 2006); J Schwarze, Administrative Law under European 

Influence: On the Convergence of the Administrative Laws of the EU Member States (Baden 

Baden and London, Nomos, 1996). See also M Eliantonio, Europeanisation of Administrative 

Justice? The Influence of the ECJ’s Case Law in Italy, Germany and England (Groningen, 

Europa Law Publishing, 2008); JH Jans, S Prechal and RJGM Widdershoven (eds), 

Europeanisation of Public Law, 2nd edn (Groningen, Europa Law Publishing, 2015). T von 

Danwitz, Europäisches Verwaltungsrecht (Berlin, Springer, 2008) provides an overview of the 

administrative law of six EU countries, followed by a comparative section on the implications 

of the different traditions and convergences for the development of EU administrative law. 

Probably the first to study the comparative method used by the CJEU and the development of 

a convergence process is J Rivero, ‘Vers un droit commun européen: nouvelles perspectives 

en droit administratif’ in M Cappelletti (ed), Nouvelles perspectives du droit commun de 

l’Europe (Berlin, De Gruyter, 1978) 389.  



 

 

Often, as has been stated also with reference to many comparative works in 

private law, the exercise is more a ‘juxtaposition’ than a comparison.6 As with 

many endeavours before, the only recent work which describes the 

administrative law of some legal orders in a rather comprehensive way7 is 

organised through country reports and adds to the national reports only relatively 

limited comparative remarks.8 

Cases, Materials and Text on Judicial Review of Administrative Action aims to 

partially fill this gap by applying a different approach.9 By adopting a functional 

comparative approach and presenting and comparing cases and other materials, 

its aim is to examine different areas of judicial review in various legal systems, 

in order to identify commonalities and differences amongst the systems, to 

analyse the impact of EU law on judicial review, to explore whether there are 

tendencies of convergence, and to discuss whether and to what extent a ius 

commune might be developing in this field. This functional method makes it 

                                                

6 G della Cananea, ‘The “Common Core” of Administrative Laws in Europe: A Research 

Agenda’ (30 January 2018), available at https://ssrn.com/abstract=3169163, 12 ff. 

7  RJGH Seerden, Comparative Administrative Law: Administrative Law of the European 

Union, its Member States and the United States, 4th edn (Antwerp, Intersentia, 2018). 

8 ibid, 417–38. 

9 See also the call for a new ‘Research Agenda’ by della Cananea, who argues that ‘what is 

required is an approach to the study of public law that goes beyond the more “static” 

comparison between the principles and institutions of two or more legal systems and, of 

course, beyond what is suggested by the law in the books. What is needed is an empirical 

understanding of how those principles and institutions live in and shape the legal reality of 

European legal systems and an adequate understanding of the interplay between the various 

legal formants’: della Cananea (n 6 above) 17–18. 



 

 

possible to search for similarities and differences in dealing with comparable 

situations. 

Furthermore, the case-based and therefore bottom-up approach which is chosen 

in this casebook makes it possible to uncover common general principles that are 

already present in the living law, rather than a top-down approach followed by 

other complementary projects, which endeavour to formulate (new) rules and 

model principles. 

The casebook comprises case law and other materials (legislative materials, 

international materials and excerpts from books or articles, as appropriate) on 

the EU legal system, as well as the legal systems of France, Germany, the 

Netherlands, and England and Wales. Those materials relate, insofar as possible, 

to similar problems or situations in the various legal systems under study. The 

materials are accompanied by short introductory and explanatory notes to place 

them into context. For all the important elements of judicial review, the case law 

and relevant materials are presented as excerpts and subsequently compared. The 

excerpts have been chosen on the basis of three criteria: either because they 

explain the traditional way in which a legal system approaches a certain issue of 

judicial review; because they explain patterns of deviations from the standard or 

traditional approach; or because they explain how the standard or traditional 

approach has been modified under the influence of the EU legal system. At the 

end of each section, a comparative overview ties together the materials and puts 

the emphasis, where possible, on the influence of EU law on the legal systems 

examined and any convergence trends identified. 

The casebook focuses on the concepts, principles and functioning of the law in 

practice as opposed to mere ‘rules’, and thus attempts to examine the various 



 

 

legal national laws in their application in practice. The casebook demonstrates 

how questions and problems in administrative law can be solved in similar or 

different ways, as well as how and to what extent the national systems of judicial 

review have adapted to the European requirements, and to what extent they have 

converged under the European influence. The casebook thus shows the actual 

application of the national rules and actual influence of European law in real 

cases, not merely from a theoretical point of view. This makes it easier to 

position the concepts and instruments of the different legal orders, and to 

understand which solutions were chosen in a given legal order, and why. The 

casebook may also, perhaps, ultimately contribute to a more uniform 

interpretation and application of European law which is of relevance to the 

national systems of judicial review and may inspire courts and legislators about 

how to implement and apply EU law requirements. 

2 LIKELY USERS OF THE CASEBOOK 

This Ius Commune Casebook can be used for teaching purposes in many 

countries. Although it directly deals with five legal orders (the EU, Germany, 

France, England and Wales, and the Netherlands), it can be used in comparative 

administrative law courses throughout Europe. By comparing the legal concepts 

and legal cultures of four EU Member States10 and the EU, students get a clear 

                                                

10 For the UK, this book concentrates on the legal system of England and Wales. 

Where appropriate, the UK is addressed as a whole. If we talk about four Member 

States, we refer to the legal system of England and Wales as part of the UK. 



 

 

picture of what questions are to be answered when dealing with judicial review 

in administrative law cases, and of the variety of concepts and answers to these 

questions. 

The Ius Commune Casebooks are suitable not only for educational, but also for 

research and reference purposes. They may furthermore be useful for members 

of the judiciary, particularly in the EU courts. This casebook also hopes to serve 

as a source of inspiration for attorneys at law, civil servants or in-house legal 

counsellors who wish to study how other national legal systems or the EU legal 

order respond to questions with which they find themselves confronted. 

3 SCOPE OF THE CASEBOOK AND SOME REMARKS 

ON TERMINOLOGY 

The casebook deals with judicial review of administrative action. This applies to 

the exclusion of number of related aspects. First of all, the casebook does not 

touch upon constitutional review, hence the review of laws against the respective 

constitutions and the conflicts between different constitutional subjects, such as 

governments and parliaments, or federal and regional authorities. Administrative 

law is understood as the law governing the relations between public authorities 

(the administration) and private parties. This book does not concern all aspects 

administrative law, but, rather, concentrates on the judicial review of the 

administrative action. 

The book covers five legal orders: the legal order of the EU and the national 

laws of Germany, France, the Netherlands and England and Wales. The German 

and French administrative laws are both continental law systems; however, they 



 

 

have very different roots and approaches to administrative justice. Both systems 

have inspired the administrative law in other legal orders and on the EU level. 

The law of England and Wales, as an example of a common law system, is, at 

least at first sight and as a point of departure, fundamentally different from the 

three continental legal orders and is therefore essential in such a comparative 

exercise. Schwarze argued that, regarding what he calls ‘administrative law 

protection’, three ‘systems’ should be distinguished within Europe: the British, 

the French and the German.11 The Dutch legal system is of special interest for its 

‘hybridity’, as it has traditionally had a lot of similarities to the French law, but 

has taken much inspiration from German law during the last decades. 

The EU level is studied first, as a separate legal order. Most of EU law can be 

characterised as being administrative law.12 In the casebook, the system of 

judicial review of administrative action of EU institutions is examined. As a 

consequence, infringement procedures and preliminary question procedures 

before the CJEU are not dealt with. They do not concern the possibilities of 

private parties to lodge judicial review claims against actions of EU institutions. 

The EU level is also examined from the perspective of its influence on the 

national systems of administrative justice. In this context, the requirements 

applicable to judicial review and stemming from the treaties, secondary EU law 

and the case law of the CJEU have been examined. These requirements 

influence the national rules on judicial review of administrative action, at least as 

                                                
11 J Schwarze, European Administrative Law (n 5 above), 98. 

12 See eg P Craig, EU Administrative Law, 2nd edn (Oxford, Oxford University Press, 2012); 

A Turk, Judicial Review in EU Law (Cheltenham, Edward Elgar, 2010). 



 

 

far as cases with EU law implications are dealt with on the national level. This 

influence, together with the influence of international law, such as the law of the 

Council of Europe or the Aarhus Convention, is discussed within the analyses of 

the respective national systems. An important question in this context is whether 

the EU law requirements have brought about a process of convergence of the 

national systems and can be seen as a driver of the emergence of a form of ius 

commune in the field of judicial review. 

In comparative exercises, terminology always plays an important role. 

Translating national legal terms and concepts into English comes with a great 

danger of causing misunderstandings. The casebook tries to limit these risks in 

two ways. First, all original sources of law, such as case law and legislation, 

were studied, and only subsequently translated. Secondly, whenever the authors 

thought that this would be desirable, the English translation of a certain term is 

followed by the same term in the original language (in brackets and in italics). 

Legal terms which appear often are listed in a Table of Terminology to facilitate 

the user. 

European Case Law Identifier numbers have been added to all case law in legal 

orders (the EU, the Netherlands), where the use of common European labelling 

is already accepted and broadly applied in practice. In the other legal orders, 

other, more traditional and country-specific, ways of identifying court decisions 

have been used. 

4 SOME READING INSTRUCTIONS 



 

 

The book is structured in 11 chapters, each dealing with a different aspect of 

judicial review of administrative action. After an introduction to the different 

historical roots and developments of the legal system, Chapter 2 gives an 

overview on the organisational structure of judicial review in administrative 

matters. This is followed, in Chapter 3, by an analysis of the types of 

administrative action and the corresponding kinds of review. Chapter 4 

concentrates on access to the court. Chapter 5–7 deal with court proceedings, 

whereby the conduct of the proceedings (Chapter 5), the grounds of review 

(Chapter 6) and the remedies (Chapter 7) are distinguished. The possibilities and 

peculiarities of appeal are studied in Chapter 8. Chapter 9 provides an overview 

on the differences and similarities in the structure and style of judgments. 

Chapters 10 and 11 deal with two special issues, namely non-judicial redress 

mechanisms (Chapter 10) and the topic of liability claims (Chapter 11). 

Comparison of the different topics and approaches is possible, and comparative 

remarks are made within each of these topics and chapters and for many 

subsections and questions. However, the different chapters and questions within 

chapters may not be assessed in isolation. Aspects such access to court, grounds 

of review and the range of remedies are interrelated. To just mention two 

examples: the answer to the question of which remedies can be sought has 

consequences for the grounds of review. The question of whether access to court 

is broad may have consequences for the intensity of review and the conduct of 

proceedings. Therefore, specific questions and solutions cannot be solely 

discussed in an isolated way, apart from the respective system of judicial review 

in total. Where this would seem to be desirable, the authors have addressed such 

connections in their comparative remarks and overviews. As in other casebooks, 

however, the editors have refrained from adding a final chapter with 



 

 

comprehensive comparative conclusions on the systems of judicial review as 

such and in total. Such general comparative conclusions would either be rather 

superficial or would require repeating much of what was said in the comparative 

sections of the respective chapters. 


